
 
 

 

IN THE COURT OF ADDITIONAL SESSION JUDGE :::::::: BILASIPARA 

Present:-   Shri J. Borah, AJS 

Additional Session Judge,  

Bilasipara 

 

Session Case No- 43 of 2018 

u/s 366/370(2)/34 of Indian Penal Code 

State of Assam 

-Vs- 

  1. Samad Ali 

   2. Meher Jamal 

   ……. accused persons 

Date of framing charge :- 16-07-2018   

Date of recording evidence :- 13-08-2018 

         07-09-2018 

         30-10-2018 

         03-05-2019        

     

Date of Argument  :-  27- 05-2019 

Date of Judgment  :-  07-06-2019   

Advocates Appeared in the case:  

For the State of Assam :-  Mr. T. Kr. Bhattacharya, Ld. Addl. P.P 

         for the State of Assam 

For the defence  :- Mr. A.M. Sarkar & Mr. Saurav Saha  

         Ld. Advocate for the accused.  
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J U D G M E N T 

1. The prosecution case, in brief, is that Insab Ali Seikh, the informant 

lodged an ejahar with the Bilasipara police station on 26-10-2012 informing 

that Ashiya Khatun, aged about 18 years old is his daughter. On 22-10-2012 

at about 06.30 in the evening, Ashiya Khatun was coming from her maternal 

uncle Rahim Ali Fakir’s house. On her way, when she reached near the 

village mosque, the accused Jel Hoque and Meher Jamal kidnapped her.  

 So, the informant prayed for taking necessary action against the 

accused Jel Hoque and Meher Jamal.  

2. The Bilasipara police station received the ejahar and registered as 

Bilasipara police station case no. 721/2012 u/s 366/34 of Indian Penal Code, 

in short I.P.C. The Bilasipara police station also investigated the case and 

having found prima facie u/s 366/34 I.P.C against the accused Jel Hoque Ali, 

Meher Jamal and Samad Ali, prepared the charge sheet and laid the same 

before the court for trial. 

3. The accused persons namely Samad Ali and Meher Jamal appeared in 

the court of the Sub-Divisional Judicial Magistrate (M), Bilasipara and they 

are furnished copy. Learned Sub-Divisional Judicial Magistrate (M), Bilasipara 

having found the case u/s 366/34 I.P.C which is triable exclusively by the 

court of Sessions, committed to this court for trial.   

  Worth mentioning that, the case against accused Jel Hoque Ali was 

filed vide order dated 29-06-2018. 

4. The accused persons namely Samad Ali and Meher Jamal, hereinafter 

called the accused persons, appeared in this case. Charge was framed u/s 

366/370(2)/34 I.P.C against the accused persons. The charge was read over 

and explained to the accused persons to which they pleaded not guilty and 

claimed to be tried.   

5. The prosecution, in order to bring home the charge against the 

accused, examined  10 ( ten) witnesses, namely- 

1. Joymola Khatun   P.W-1 

2. Insab Ali    P.W-2 

3. Badsha Khan   P.W-3 

4. Abdul Aziz    P.W-4 

5. Rahim Ali Fakir @ Abdul Rahim P.W-5 
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6. Abed Ali    P.W-6 

7. Dr. Muskura Ahmed  P.W-7 

8. Johura Khatun   P.W-8 

9. Ashiya Khatun   P.W-9 

10. Dhaneswar Das   P.W-10 

 

6. The accused persons were examined u/s 313 Cr.P.C and their 

statements were recorded where they denied all allegations leveled against 

them in the evidence adduced by the prosecution witnesses and also 

declined to adduce evidence in defence.  

7. Heard argument for both sides. 

 

8.           POINTS FOR DETERMINATION   

i. Whether present accused persons on 22-10-2012, at about 06.30 

p.m, at village Kajaikhata under Bilasipara police station, in 

furtherance of common intention kidnapped informant’s daughter 

Ashiya Khatun from PMGSY road situated near the mosque, with 

intent that she might be compelled to marry accused or other 

person against her will or in order that she might be forced or 

seduced to illicit intercourse by accused or other?  

ii. Whether present accused persons on 22-10-2012, at about 06.30 

p.m, at village Kajaikhata under Bilasipara police station, in 

furtherance of common intention committed the offence of 

trafficking of the purpose of exploitation of Ashiya Khatun by 

kidnapping her using force? 

 

DECISION AND REASONS THERE OF 

9. In this prosecution case P.W-2 Insab Ali is the informant, P.W-1 

Joymola Khatun is the wife of the informant, P.W-3 Badsha Khan, P.W-4 

Abdul Aziz, P.W-5 Rahim Ali Fakir @ Abdul Rahim, P.W-6 Abed Ali is the son 

of the informant Insab Ali, P.W-8 Johura Khatun is independent witness. 

P.W-7 Dr. Muskura Ahmed is the medical & Health Officer, P.W-9 Ashiya 

Khatun is the alleged victim and P.W-10 Dhaneswar Das is the investigating 

officer. 

10. Since P.W-2 Insab Ali is the informant and P.W-9 Ashiya Bibi is the 
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 alleged victim. So, both are the prime witness in this case.  

11. Let us now go through the evidence of this two witnesses.     

12. P.W-2 Insab Ali has stated in his evidence that he is the informant of 

this case. Ashiya Khatun is his daughter. He knows the accused Samad Ali. 

He does not know the other two accused persons. The occurrence took place 

5/6 years ago (from the date of adducing evidence on 13-08-18). On the 

date of occurrence Ashiya Khatun was coming home from her maternal 

uncle’s house. On her way, the accused Jel Hoque and Samad Ali kidnapped 

Ashiya Khatun. After 4 (four) months, Ashiya Khatun was recovered. His 

cousin (name not mentioned) brought back Ashiya Khatun to her house. 

Ashiya Khatun told him that the accused persons kidnapped her and sold at 

Gurgaon. He lodged the ejahar Ext-1 against the accused persons. 

  In her cross P.W-2 has stated that the accused Meher Jamal was not 

involved with the occurrence. He did not see the accused to kidnap his 

daughter by the accused. P.W-2 has denied that the accused Samad Ali was 

not involved with the occurrence.   

13. P.W-9 Ashiya Khatun has stated in her evidence that the informant is 

her father. The occurrence took place 5 (five) years ago (from the date of 

adducing her evidence on 30-10-18). On the day of occurrence in the 

evening she went to her grandmother’s house. On her way, she was 

kidnapped by the accused Jel Hoque and Samad Ali. When she attempted to 

raise alarm, the said accused persons gagged her mouth. The accused Jel 

Hoque and Samad Ali took her to Delhi and they sold her there. She 

contacted one of her relative, named Kalu. Kalu went to Delhi and brought 

her back to her parent’s house. Her father lodged the ejahar in connection 

with the occurrence. She gave her statement before the Magistrate, Ext-4. 

  In her cross P.W-9 has stated that the accused Samad Ali kidnapped 

from Kajaikata. She could not raise alarm as her mouth was covered with 

towel. She was kept in a house and there was a lady in the said house. But 

she did not tell anything to the said lady. Next day, she was taken to some 

unknown place by bus. There were passengers in the bus, but she did not 

disclose anything to the passengers. She was kept in a house in Delhi. She 

did not tell anything to the member of the said house. 

14. Thus, minute scrutiny of evidence of P.W-2 and P.W-9 shows that at 
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the time of occurrence Ashiya Khatun was above 18 years i.e she was major 

at the time of occurrence. Both P.W-2 and P.W-9 have stated in the same 

tune that when Ashiya Khatun was going to her grandmother’s house, she 

was kidnapped by the accused Samad Ali. She was taken in an auto. She 

tried to raise alarm, but she was resisted by the accused by gagging her 

mouth. She was taken to a house where there was a lady. But P.W-9 took 

no help from her. She was thereafter taken to a place by bus. Even then she 

did not take help from anyone. She was taken to Delhi by train. Even then, 

she did not seek any help from other to make herself free from the clutch of 

the accused. P.W-9 is silent in her evidence why she did not resist the 

accused or why she did not take help of other that she met during her way 

from her house to Delhi. This behavior of P.W-9 shows that she 

accompanied the accused at her own will. If she did not go with the accused 

at her own volition, she could have taken every measure to make herself 

free from the clutch of the accused. 

  Another aspect is that one person named Kalu took her back to her 

house from Delhi. Interestingly, this Kalu was not examined by the 

prosecution. This Kalu is a vital witness as because, according to P.W-9, she 

was sold in Delhi. If that is so, from where she was rescued by Kalu is an 

important thing. This is kept in understood by the prosecution. 

  So, the evidence of P.W-2 and P.W-9 is not true rather the same is 

imbibed with doubt. 

15. Same is the evidence of P.W-1 Joymola Khatun, the mother of the 

alleged victim P.W-9. P.W-1 got to know all about the occurrence from her 

daughter P.W-9. Where the evidence of P.W-9 itself is not clear, so 

information got from the said P.W-9 can never be acceptable. 

16. P.W-3 Badsha Khan has stated in his evidence that he got to know 

from Ashiya Khatun that the accused Jel Hoque and Samad Ali took her to 

Delhi. So, P.W-3 Badsha Khan too received the information from Ashiya 

Khatun. P.W-3 has also stated that one Kalu recovered Ashiya Khatun. It has 

already been mentioned that this person Kalu is not examined by the 

prosecution.  

17. P.W-4 Abdul Aziz has also stated in his evidence that he got to know 

from Ashiya Khatun that she was kidnapped by the accused Jel Hoque and 
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Samad Ali. P.W-9 has nowhere stated in her evidence that she told to Abdul 

Aziz or Badsha Khan. So, there is gulf in the evidence of P.W-4 and P.W-9.    

18. P.W-5 Rahim Ali has stated in his evidence that he got to know that 

the accused Jel Hoque and Samad Ali kidnapped Ashiya Khatun. But P.W-5 is 

not specific from whom she got to know about it. 

19.  P.W-6 Abed Ali has stated in his evidence that his sister Ashiya 

Khatun was kidnapped by the accused Jel Hoque and Samad Ali. The son of 

his maternal uncle recovered Ashiya Khatun from Delhi. So, P.W-6 has also 

deposed his evidence in the same tune with P.W-3 and P.W-4. 

20. P.W-8 Johura Khatun has stated in her evidence that she had no 

knowledge about the occurrence. 

21. P.W-10 Dhaneswar Das has stated in his evidence that he did not 

investigate the case. He only submitted the charge sheet in this case. 

  Worth mentioning that the case was investigated by Ananta Ram 

Haloi. But he died before examination.  

22. Thus, the prosecution evidence, particularly the evidence of P.W-9 is 

clear that she did not resist the accused while she was taken by the accused. 

The evidence of P.W-9 is not sufficient and satisfactory to prove where she 

was sold. The most important thing is that the person, named Kalu who 

recovered Ashiya Khatun from Delhi was not examined by the prosecution. 

The prosecution left a gulf to establish its case that the accused Jel Hoque 

and Samad Ali kidnapped Ashiya Khatun.   

23. The evidence of P.W-7 Dr. Muskura Ahmed, the Medical & Health 

Officer will not meliorate the prosecution case.  

24.  Taking above all into consideration, it leads to conclusion that the 

prosecution evidence is not sufficient and reliable to prove the offences as 

alleged against the accused persons. The prosecution evidence is found 

dearth of merit. 

25. The prosecution, thereby, has failed to prove its case u/s 

366/370(2)/34 I.P.C against the accused persons beyond all reasonable 

doubt. 

26. Held, the accused persons are not guilty u/s 366/370(2)/34 I.P.C.   

27. Accordingly, the accused persons are acquitted and set at liberty. 
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The bail bonds of accused persons stand cancelled and bailors are 

discharged from all liabilities.  

The case is disposed of. 

  Given under my hand and seal by this court on this 07th day of June, 

2019 at Bilasipara, Dist- Dhubri. 

 

 

 

       (Shri J. Borah) 

                       Addl. Sessions Judge, Bilasipara 

Transcribed & typed by, 

S. Brahma, Stenographer Gr. III. 

 

 

APPENDIX 

 

PROSECUTION WITNESS:- 

P.W-1 Joymola Khatun 

PW-2 Insab Ali  

P.W-3 Badsha Khan 

P.W-4 Abdul Aziz 

P.W-5 Rahim Ali Fakir @ Abdul Rahim 

P.W-6 Abed Ali  

P.W-7 Dr. Muskura Ahmed  

P.W-8 Johura Khatun  

P.W-9 Ashiya Khatun    

P.W-10 Dhaneswar Das    

 

PROSECUTION EXHIBITS  :-  

 Ext-1 Ejahar, 

 Ext-2 Medical report, 

 Ext-3 Radiologist report, 

 Ext-4 statement of PW-9 recorded u/s 164 Cr.P.C,  

 Ext-4 Charge sheet. 
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DEFENCE WITNESS  :- NIL 

DEFENCE EXHIBITS  :- NIL 

COURT WITNESS  :- NIL 

COURT EXHIBITS  :- NIL 

 

 

 

 

 (Shri J. Borah) 

Addl. Sessions Judge, Bilasipara 


